Time

Jamary 8, 1976

Place

Jamuary 15 « 7:00 p.m. = 10:00 p.m, Hyatt House Hetel, Room 1251
January 16 » 9:00 a.m, « 5:00 p.m. at L.A, Internatienal Airport
January 17 « 9:00 a.m. « 1:00 p.m. 6225 W, Century Plvd.

Los Angeles, (A GOQ45
FINAL ACGENDA
for meeting of

CALIFORNIA [AVW REVISION COMMISSION

10s Angeles January 1517, 1976

Janua 1

1.

2.

Ts

Minutes of November Ge7, 1975, Meeting (sent 12/10/75)
Administrative Matters
Executive Becsign on Personnel Matters
Memorandum 7&e3 (sent 12/10/75)
Memarandum 76ek {sent 12/10/75)
Study €3.70 e Inverse Condemnation {Claims Presentatign Bequirement)
Memorandum 7Ge2 (sent 123/10/75)
fonsultant's Study (attached to Memorandum)
First Supplement ¢o Memprandum 76e2 {sent 1/7/16)
Study 36425 ¢ Coudempation (Ryroads)

Memprandum 76el2 (sent 1/7/76)
Recemmendation (attached to Memorandum)

Study 36.60 e Condemnation (Relscatien Assistance)

Memerandum T6elh (sent 1/7/76)
Recommendation {attached te Memerandum)

Study 63.70 » Evidence [Eminent Domain and Inverse Condemnation)
Memorandum T6e6 {sent 12/26/75)

Study 52.80 o Undertakings for fests
Memorandum F6el6 {sent 1/7/76)
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January lé
8. Study 78.50 - Lessor-lessee Relations (Unlawful Detainer Proceedings)
Memorandum 76-11 (enclosed)
9. Study 77 - Nonprofit Corporations (Generally)
Memorandum 76-15 (sent 1/7/76)
10. Study 77.20 - Nonprofit Corporations {Organization)
New General Corporation Law {sent 12/26/75)(bring te meeting)
Name; Purpose; Formation

Memorandum 76-7 (sent 12/26/75)
First Supplement to Memorandum 76-7 (sent 12/26/75)

Powers

Memorandum 76-8 (sent 12/26/75)
First Supplement to Memorandum T6-8 {sent 12/26/75)

11. Study 77.40 - Nonprofit Corporations (Members}
Memorandum 76~9 (sent 12/26/75)

12, Study 77.200 - Nonprofit Corporations (Dissolutione~Distributien of
Assets)

Memorandum 76-10 (sent 12/26/75)
13. 1976 leglslative Program S )

Oral Report

Januery 17
14. Study 39.230 -« Enforcement of Judgments { Supplementary Proceedings)

Memorandum 75-70 (previously sent; another copy enclosed for
Commissioners }( sent 12/10/75)

15. Study 39.260 - Enforcement of Judgments (Nonmoney Judgments)

Memorandum TH~T1 (previously gent; another copy enclosed Tor
Commissioners)(sent 12/10/75)

16. Study 39.150 - Credit Card Sales

Memorandum 76-1 (sent 12/10/75)
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SCHEDULE FOR FUTURE MEETINGS

Fébmag
February 27 -‘9 130 a.m. ~- h :30 pem. | San Francisco
FebruaryEB 900&.1:1--1200110011 R
March _ |
March 18 = 7:00 p.m. = 10:00 p.m. Los Angeles
Mrch 19 = 9:00 a.m. = 5:00 p.m.
‘March 20 - 9:00 a.m. » 12;00 noon
April
April 22 « 7300 pum. = 10300 p.m. ~ San Prencisco
- April 23 - 9300 a.m. - 5:00 . . ‘
. April 24 - 9:00 a,m. - 1:00 p.m,
Yy |
| My 20 « 7:00 p.e - 10:00 p.m. .Im8 Angeles
" June 24 < 7:00 p.m. - 10:00 p.m. .~ Ban Pranciseo
June 25 -~ 9100 a.m. - 5:00 p.m. :
June 26 » 9:00 a.m. « 12100 noon
July 22 - 'I 00 p.m. = 10;00 p.m. - los Angeles
July 23 - 9:00 a.m. = 5:00 pom, : _




MINUTES OF MEETING
of
CALIFORNIA [AW REVISION COMMISSION
JANUARY 15, 16, aND 17, 1976
Los Angeles
A meeting of the Californla law Revisien Cemmissien was held in lLos Apgeles
on Mamuary 15, 16, and 17, 1976.

Present; John N. Mclaurin, Chairman
John J. Balluff
John D. Miller
¥arc Sandstrom, January 15 and 16
Themas E. Stanten, Jr.

Absent: Howard R. Williams, Vice Chairman
Robert 5. Stevens, Member of Senate
Alister McAlister, Member of Assembly
Gearge H. Murphy, ex officlo

Members gf Staff Present:

John H. DeMoully Rathaniel Sterllne
Stan G. Ulrich Robert J. Murphy JII

Commission Consultants Present:

Gy Gervaise Davis III (nonprefit cerpqratiensy, Jamuary 16
Themas -M. Dankert {condempatiep), January 15 apd 16

Prof. Gideon Kanner (condembation}, Yanuary 15

Prof. Stefan A. Rlesenfeld (creditors' remedies) Jamuary 17

The following persens were present as sabserverz en days indjcated:;

Januag 15

8. Robert Ambrose, County Counsel, Los Angeles

Ernest L. Aubry, Attorney, los Angeles

Jerrcld A. Fadem, Atterney, Beverly Hills

John M. Morrisen, Office of Attorney Ceneral, Sacramente
Anthony J. Ruffelo, Department of Transpertatien, los Angeles
James H. Wernlcke, Office of Attearney General, Sacramente

January 16
g

S, FRobert Ambrese, County Counsel, Las Angeles

Virgll P. Anderson, California State Automobile Assn, Sacramento
Roanald P. Denitz, Tishman Realty, Ios Angeles

W. A. Hutchins, Californie S3tate Automobile Ass'n, San Franclsco
farl leonard, State Bar Corporations Committee, San Francisco

R. H. Nids, Automobile Club of So, California, los Angeles

R. U. Robison, Automobile Club of So. California, Los Angeles

Frof. lLeslle Rothenberg, Loyols University Scheeol of Law, Los Angeles
Thomes E. ShﬂrleW, UCLA lﬁw Mdem’ 1os -ﬁngeles

lawrence R. Tapper, Office of Attormey General, Ios Angeles

.



Minutes
January 15, 16, and 17, 1976

ADMINISTRATIVE MATTERS

Minutes of November 6-7, 1975, Meeting

The Minutes of the November 6-7, 1975, meeting were cerrected to reflect
that Carl Lleonard, an observer on November 7, appeared as a representative of
the State Bar rather then the State Automobile Assoclation {page 1). As thus

corrected, the Mimutes were approved.

Distinguished Service Award to Consultants

The Commission consldered Memorandum 76-3 relating to recegnitlen ef
@istinguished service by consultants. The Commission approved the concept of
a distinguished service award and decided that the award sheuld be limited tao
the consultants listed in Exhibit I to Memorandum 76=3, plus Ronald P. Denitz
and Carl M. Olsen. The Commission suggested that consideration be given to

inclusion in the Commission's Handbook of Practices and Procedures of & policy

statement indicating the clrcumstances under which the distinguished service

avard will be given.

Consultants on Class Actlon Study

The Commission considered Memorandum T6-4 and approved the emplayment of
Professor Jack Friedenthal as the Commissien’'s consultant to write a back-
ground study on class actions. The Compensation should be at least $5,000
and such greater amount as the budget for 1976=77 permits.

The Commission sugmested that at an appropriate future date the staff
identify practicing lawyers or law firms actively engaged in class actien
litlgation, both for plaintiff and defense, who might be avallable to advise

the Commission on the practical considerations involved.

P
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New 'I‘OEics
Professor Leslie 5. Rothenberg of the loyols University School of

Iaw appeared before the Commission to recommend a breadly defined study
of the tort cempensatien system, includinz an examination of the econemic
impact of rules of law which internalize and spread the secial cost of
tortieus conduct. He suggested that the most urgent need fer such a
study 1s in the areas of prefessional llability and preducts liability,
the "tip ef a rising lceberg." He cencluded that, of the varsous bodies
in this state, the Califernia law Revision Commissioen 15 best equipped to
conduct a study of this kind and to preduce a thoreugh and credible
recommendatien,

Although the Commissien had seme reservations abeut undertaking such
3 study 1n view of the need for ecenemlc and other nonlegal expertise,
the reseurces required by a study of such broad scope and extended durse
tlon, and the inevitable political dimensien of any reform preposal, the
Commisslen indicated its willlngness to make such a study if;

1. The Governor, state legislative leadership, and the State Bar
Board of Governors want the Commission to make such a study;

2. Buch a study vere adequately funded;

3. The Governor resists pressure to appoint to the Commission repre-
sentatives of special interest groups having an interest in the eutcome
ef such a study; and

4. A speclal leglslative committee were appointed at the apprepriate
time to review the tentative recommendations of the Commission and te pro-

vide feedback concerning their-political feasibility.

o
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The Commission determined not to request authority to make such a
study, believing that the initiative should come from the Legislature.
The Executive Secretary was directed to communicate these views orally

to Assemblyman McAlister and Senator Stevens.

L
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STUDY 36.25 - CONDEMNATION (BYRODADS)

The Commission considered Memorandum T6-12 relating to condemnation
by private persons for byroads and utility easements, and a letter dated
January 7, 1976, from Roger M. Sullivan, Esq., on behalf of the State Bar
Committee on Condemnation. The letter was handed out at the meeting and a
copy of 1t 1s attached to the Minutes of this meeting as Exhibit I.

The Commisslon made the following decisions:

1. Approved the staff recommendation to amend proposed Section 1001(b)

of the Civil Code (contained in the Commission's Recommendation Relatling to

Condemnation for Byroads and Utllity Fasements of Qctober 1975) to read:

(b) Any owner of real property may acquire by emlnent domain

an appurtenant easement over privaie property for which there is a

great necessity to provide utility service to, or access to a public

rozd from, the owner's property.

2. Reaffirmed its prior decision that byroad condemnation authority
is needed because of inadeguacles in the common law doctrine of way of
necessity.

3. Disapproved the addition of language to the Comment to proposed
Section 100l of the Civil Code dealing with the question of use of neighbor-

ing existing easements.
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- §IUDY 36.25 - EXHIBIT I T Jamuary 15, 16, and 17, 1976
* - LAW GFEICES '
THORPE, SULLIVAN, WORKMAN, THORPE & O SULLIVAN )
:g::::ua:::m" FOURTH FLoOR ) ' , Mor coumsds
MEMRY W_wORKMAN 8OO WILSHIFE BOULEVARD ;‘::‘:'l';; ::’:‘::f'
THOMAS & o _ LOS ANGELES, CALIFORNIA B00I7

JOHN 4. DEE - ) o TELEPHONE |/ 13 BB0-93e0 - ’ : PLEASE WEFEM TO
C. FREDERICK REISH : . o . OUR FiLl BO.
MICHAZL A, SULLIVAN . : .
CHARLES D, CUMMINGS -

-January 7, 1978

California t&w Revision Coﬁmission
Stanford Law School = '
Stanford, California 94305

- Attention: Mr. John H, Déuoﬁlly'_
‘ Executive Secretary

Dear John:

~ Please be advised that the Statefnﬁr Committee on Con~
demnation has voted tO'recommand,enuctment‘ﬁt"Civil'CGGE'_ .

Section 100;11n-;he:f611qw1ng form: , ,
S "Any person may, without ‘further . =

legislative action, acquire private property
- for any use specified in section 1240.010 of
- - the Code of Civil Procedure either by consent
- of the owner or by proceedings had under the
provisions of title seven, part three of the
- Code of Civil Procedure; and any person seeking
- to acquire property for any of the uses - .
-mentioned in such title is “an agent of the .

- state,” or "a person in charge of such uses”
- within the meaning of those terms as used in

suqh”tit;e:f

As you will note the above represents substantially the-
same lanquage that existed prior to repeal of the section
last year. The members of the Committea,{reprenenting both
Governmental agencies and private condemnors) all felt that

- the section has functioned without being abused since its
enactment in 1872 and represents an important “safety valve"
on those infrequent occasions where a property owner is land-
locked in one respect or another. SN

- In addition it was the feeling of the Committee that the
requirement to obtain prior legislative approval called for
by the proposed Section 1245.325 would tend to negate the
relief granted by thig section and would be subject to
bureaucratic delays and other political considerations. We .
request the Law Revision Commission to reenact the section . :

- as proposed,
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Mr. John H. DeMoully
January 7, 1976
Page Two '

o

The Committee has unanimously appréved the Law Revision
recommendation dated October 1975 which applies the provision
of the relocation assistance act contained in Government Code
Section 7267, et seq. to quasi public and private condemnors
subject to the following additional provision: ~ :

"In the absence of reasonable standards, the

relocation assistance quidelines of the Califor-

‘nia State Department of Transportation shall be

applied: to the extent appropriate.” =

- The reason for the proposed addition is to provide some

- guidelines in cases where questions arise in the administration
of the guidelines. It is the feeling of the Committee that the
standards addpted by the Staté Department of Pransportation have
been workable and should be applied to:private condemnors also.

: In ihe gvgnf thé Cbmmission1desireg'fb.héar'furthér from
our Commuittee, I will be happy to arrange for & representative .
to appear before the Commission at any - time that you would suggest.

BORPE, SULLIVAN, WORKMAN,
"THORPE & U'SU_LLIV_'AN s

i

- RMStmb - ‘ ,

cc:  Kurt Melchior
John Horgan
‘William Bades
Tom Dankert
James Jefferis
John Malone
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STUDY 36.60 - CONDEMNATION ( RELOCATION ASSISTANCE)

The Cummission considered Memorandum 76-14 concerning the Commission's

Recommendation Relating to Relocation Assistance by Private Condemnors

{October 1975).

The Commission determined that Section 7275 and The Comment thereto
should be revised in the following manner:

T27€. A If a resolution is adopted under Section 1245.330 con~
senting to the acquisition of the property by eminent domain, a person
acquiring real property by eminent domain , purchase, or otherwise,
shall provide relocation advisory assistance and shall make any of
the payments reguired of rublic entities by this chapter. This sec-
tion does not apply to public utilities which are governed by Section
600 of the Public Utilities Code or to public entitles which are
governed by this chapter.

Comment. . . . Section 7276 extends this application to eminent
domain acquisitions , and to hegotisted settlements after adoption
of a resolution consenting to the condemmation of the property under
Section 1245.33C, by private condemnors ofher then public utIllties. .

The Commission also considered & letter dated January 7, 1976, from
Roger M. Sullivan, Esq., on bebalf of the State Rar Committee on Condemnation
(handed out at the meeting). A copy of the letter is attached to these
Minutes under Study 36.25--Condemnation (Byroads). The letter suggested
adding the following sentence to the relocation assistance provision of the

Govermment Code:

In the absence of reasonable standards, the relocation assistance
guidelines of the California State Department of Transportation
shall be applied to the extent appropriate.

The Commission approved the proposal in principle, but referred it to
the staff for additional work on the drafting of the proposal. The Commis-
sion requested that the staff investigste the extent to which the "guidelines"
of the Department of Transportation are published, either in the California

Administrative Code or elsewhere.

- frm
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STUDY 52.80 - UNDERTAKINGS FOR COSTS

The Commission considered Memorandum T6~15 and the attached letter Trom
attorney Ernest L. Aubry expressing concern :bout several aspects of the
initial staff draft of 2 recommendstion releting to undertakings for costs
{attached to Memorandum 75-T4 of September 23, 1975). Mr. Aubry also appeared
personelly ond made in oral presentation.

The Commission noted that several of Mr. fubry's points had been resolved
by changes in the initial staff draft made at Commission meetings on October 11
and November 6, 1975. The Commission thanked Mr. Aubry for his viewpoints and

took no further action.
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STUDY 39.230 - ENFORCEMENT OF JUDGMENTS
{ SUPPLEMENTARY PROCEDURES)
The Commission began its consideration of the draft of Chapter 5 (Supple-
mentary Procedures) of the Enforcement of Judgments title which was attached

to Memorandum T5-70. The Commission made the following decisions:

§ 705.010. Power of court commissioner and referee; contempt

The staff should consider reorganizing this section and putting it at the
end of the article on examination of judgment debtors and third persons in=
debted to them. The existing law concerning whether court commlssioners may
issue orders for examinations should be retained; hence, if there is no deci-
slon permitting commissioners to issue such orders {other than in Los Angeles
County}, subdivision {a) should be deleted. The staff should also consider
the power of commissioners to conduct examinations and issue orders applying
property to the satisfaction of Judgments provided in subdivision (b). Sub-
division {c) should be reworded substantlally as follows:

{(c) Asy A person is eligible for appointment as a referece appednted
pursuent to fke-previegems-ef this article chali-be-an-atiovney-duly
iicensed-to-practice-lav-in-eill-the-courte-ef-shis-state-at-2eagéd only if

such person has been a member of the State Bar for at least five yedrs
prior to the date of swek appointment.

In subdivision (d)} it should be made clear that only the judge can punish for
contempt of court. The staff should also consider whether the provision of
Section 72l that the judge or court ordering the reference may punish for cone

tempt for violation of an order of a referee should be continied.

§ 705.020. Examination of judgment debtor

In subdivision {a}, the word "properly" should be deleted from the phrase

"whenever a writ of execution against property of a judsment debtor may properly

-5«
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be issued . . .", because it is superfluous. The Comment should state that
the intent of this phruse is to preclude issuance of an order for examination
where the enforcement of the judament is stayed or where the time for lssuance
of a writ has passed. Subdivision (b) should be redrafted as follows:
(b) Notwithstanding subdivision (a), a judgment debtor may not
be required to appear and answer more freguensiy than once every four
months. Hewevew-mething Nothing in this section shall be construed
to restrict the rights granted by Section 705.030.
The staff should consider the meaning of the language in Section 714 concern=-
ing several debtors in the same judgment and whether Section T05.020 adequately
provides for a situation where there are several judgment debtors.
The Commission considered the sugzestion in the note following Section
705.020 relating to the Wew York procedure for subpoenas and interrogatories
and decided to continue existing California law.

§ 705.030. Examination where Judgment debtor unjustly refuses to apply
property to the judgment

Subdivision (b), providing for the arrest of the Judgment debtor and his
imprisonment unless he gives an undertaking, should be deleted because it is

inconsistent with the policies stated in the Commission's Recommendstion

Relating to Civil Arrest.

§ 705.040. Examination of debtor of judgment debtor

The language in brackets at the beginning of subdivision (a) should be
replaced by the phrase "whenever s writ of execution against property of a
Judgment debtor may be issued, whether or not a writ of execution has been

"

issued or returned . . . . This avoids the necessity under current law of

obtaining a writ of execution, the purpose of which apparently is to show
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that a writ can be issued. The $50 minimum amount of indebtedness provided
in subdivision (a) should be riised to $250. The staff should consider re-
placing the phrase "in the case of a corporation, any officer or member thereof"
with language from the federal discovery statute to the effect that a corporate
officer or employee having the requisite knowledge may be required to appear
and be examined. The provision in brackets in subdivision (a) concerning the
right of a spouse not to testify should be retained.

In subdivision (b), it should be provided that the Judgment creditor
supplies the zddress of the judgment debtor to the clerk for purposes of sending

the judgment debtor notice of the examination.

§ 705.050. Order applying property to satisfaction of Judgment; adverse claim

The staff should further consider the provision in subdivision (v} for
a restraining order against the third person who denies the debt. It was
suggested that it might not be constitutional to provide for an automatic
temporary restraining order without requiring a hearing on the likelihood that
the third person will transfer or vaste the property or abscond. However, an
sutomatic temporary restraining order may be dppropriate to prevent the third
person from paying the judgment debtor or transferring property to him. It
was also suggested that the staff consider putting a time limit on the temporary

restraining order.

§ 705.060. Arrest of person ordered to appear

The last paragraph of Section 714, which provides thet it is a misdemeanor
to fail to serve an order to appear on a person if that person ls subsequently

arrested for failure to appesr, should be continued in Section 705.060.

-10-
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STUDY 63.70 - EVIDENCE (EMINENT DOMAIN AND
INVERSE CONDEMNATION)

The Commission began consideration of Memorandum 76-6 and the provisions
of the Evidence Code relating to value, damages, and benefits in condemnation
and inverse condemnation cases (Sections 810-822). The Commission considered
Sections 810 through 816 but did not reach Sections 817-822.

The Commission took the following action:

1. The gquestion of whether Section 81C should be broadened, so that
the special rules of evidence for valuation of property in eminent domain and
inverse condemnation would be applied to other proceedings where fair market
value must be determined, should be considered after the necessary declsions
have been made conderning possible amendments to Sections 811-822.

2. Recommended no change in Sections 811 and 812.

3. Determined to retain the language of subdivision {a) of Section 813,
limiting evidence of value of property to opinion testimony (rejecting the
less restrictive approach of the Uniform Eminent Domain Act).

4., Reaffirmed its previous tentative recommendation that Section
813(a)(2) be amended to read:

813. (&) The value of property may be shown only by the opinions
of:

* * * * *

(2) The owner of any right, title, or interest in the property
a¥-preoperty-interest belng valued.

* * * * *

Comment. Section 813(2)(2) is amended to make clear that not
only the fee owner of the property, but any person having a compensable
interest in the property, may testify as to the value of the rroperty
or his 1jterest therein. Cf. Code Civ. Proc. §§ 1235.170 ("property"
defined) and 1263.010 (right to compensation).

=1]1-
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5. Referred to staff the language proposed to be added as subdivision
{(a){3) of Section 813 in a previous tentative recomrendation of the Commis-
sion, with instructions to draft lansuage applicable to officers or
employees of partnerships and unincorporated associations and to consider
whether the Comment should indicate that the court has the power to restrict
the number of witnesses who may testify as to value.

6. Recommended no change in subdivision (b} of Section 813, or in
Sections 814 and 815.

7. Referred to staff the language proposed to be added as subdivision
(c) of Section 816 in a previous tentative recommendation of the Commission,
with Instructions to draft language codifying the rule that great latitude
i1s allowed in cross-examination of an expert witness. It was also suggested
that language be put in . the Comment indicating that, while the court should
be liberal in allowing an expert witness wide discretion in his selection
of comparable sales, the court should still adhere to the standard in the
statute that comparable sales must not be too remote in time, space, and
character. The staff was also directed to check the last paragraph of the
proposed Comment explaining subdivision (c) of Section 816 (noting that
existence of project enhancement or blight on comparable sales is one aspect

of relevance) in view of a possible similar Comment in the eminent domain law.

-12-
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STUDY ©5.70 -~ INVERSE CONDEMVATION {CLATMS
PRESENTATICN REGUIREMENT)

The Commission considered Memorandum 76-2, the attached consultant's
study, and the First Supplement to Memorandum 76-2. The Commission was
advised that the Assembly Judiciary Committee approved the State Bar bill
to eliminate the claims presentation requirement in inverse condemnation
cases and had sent the bill to the Assembly consent calendar.

The Commission decided to table the subject until the ultimate fate

of the State Bar bill is determined.

-13-
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STUDY 77 - NONPROFIT CORPORATIONS (GENFRALLY )

The Commission devoted considereble time to discussipg the general
approach to the nonprofit corporations study z2nd matters of organization and

drafting. The generzl toplcs of discussion are noted below.

Comments of Professor Oleck

The Commission considered Memorandum 76-15, along with a letter from
Professor Oleck distributed at the meeting and attached ss an Exhibit hereto,
relating to the generul zpproach to the nonprofit corporations study and to
the role of the ‘ttorney General in supervising nonprofit corporations. The
Commission directed the staff to write n letter to Prefessor Oleck thanRing
Eim for his interest in its work and requesting him to elaborate some of his
concerns with the management of nonprofit corporations. The Commission also
requested the staff to indicate that, while it does not have sufficient funds
to retain the professor as a consultant, it would welcome the opportunity

to hear from him personally if he should be in California for other reasons.

Comments of Attorney General's Office

The Commission heard a presentation by Mr. [awrence Tapper of the State
Attorney General's Office~-Charitable Trust Division. Mr. Tapper reported
that the California Attorney General has a whole staff of qualified and
dedicated investigative experts, including fourtauditor-investigators in
Los Angeles, three in San Francisco, and a full registry in Sacramento; at
last count, the entire charitable trust staff numbered 28. The Attorney
General maintains a registry of charitable corporations pursuant to the
Uniform Supervision of Trustees for Charitable Purposes Act {Govt. Code

§§ 12580-12597), which currently includes 15,000 foundations. The Charitable

-1k~
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Trust Division has instituted a system of computer checks whereby suspect
transactions by foundations in the registry are flagged for investigation.

Mr. Tapper had a number of sugzestions for improvement of the Attorney

General's supervisory role, including notification to the Attorney Ceneral
of mergers and consolidations and of radical changes in the purpose clause
of the articles. He agreed to give some consideraztion to the possibility
of requiring nonprofit corporations to characterize themselves as membership
or charitable, and to requiring notice to the Attorney Generazl of distribu-

tion of substantially all of the corporate assets.

Comments of Commission Consultant

The Commission's comsultant, Mr. G. Qervaise Davis I1I, raised a number
of questions concerning the general approach to drafting the nonprofit cor-
poration law.

(1) Mr. Davis suggested that the new law be organized in three basic
divisions: {a) general provisions, (b) provisions relating to charitable
corporations, and (o) provisions relating to special nonprofit corporations.
The staff reported that its experience in the initial rhases of the study
was that separate divisions for membership corporations and charitable cor-
porations, at least, were not necessary: Special provisions for charitable
corporations could be inserted immediately following the general provisions
in cases where it is necessary to make a distinction. The Commission
determined to continue its study in the manner suggested by the staff but,
towards the conclusion of the study, it will review the number of special
provisions and determine at that time whether separate divisions would be

advisable.

-15-
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(2) Mr. Davis noted that, in many instances, the new Genersl Corpora-
tion Law is poorly drafted sand sugzested that in such cases the nonprofit
corporations provisions might profitably depart from the precise wording
or organization of the General Corporation Iaw. The staff concurred with
Mr. Davis that the new law is poorly drafted but expressed a reluctance to
depart from its text except in egregious cases: Having the two statutes
as nearly similar as possible will aid in the interpretation of both lavs
as well as being & help to the practitioner active in both fields. The
Commigsion determined that, as a general policy, it would follow the new
law but would feel free to depart from it where it believed clarity could
be achleved without affecting the substance of the provisions.

(3) Mr. Davis suggested that it would be helpful to define membership
and charitable corporations for the purposes of determining the applicability
of general provisions of the nonprofit corporation law. The staff reported
that its experience so far in the study leads it to believe that the differ-
ences in treatment are so few as to render such a1 definition unnecessary.
The Commission decided to defer a decision on this point but reguested the
staff to keep 3 tally of the instances in which types of nomprofit corpora-

tions are distinguished for special treatment.

Use of Nonprofit Corporatipns Statutes of Other Jurisdictions

The Commission dilscussed the extent to which reform efforts in other
Jurisdictions should be drawn upon in drafting the new nonprofit corporation
law. The Commission instructed the staff to look to the other Jurisdictions
in areas of the law in which there appeared to be controversy or tension
and to reproduce sample provisions for the Commission's use. The staff
should also bring copies of the other laws to Commission meetings for

reference purposes.
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January 12, 1976 -

Mr. Watnaniel Sterling , : - - N . .
. Assistant Executiva Sacretary S ‘ ; o L
California Law Ravision Conmission T
School of Law = - ,
_ Stanford Californis 94305

Bear Mr., Sterling:

: Thanks for the copies nf ynur December 1975 snd January 6, 1976
neworanda, apparantly gant tt ma hy Mr. John H. De Mnully, Execucive
-Secratnry. : ‘

Your atatsuent in Memo ?6-15 (1!6!?6). last sentence, leads me
to comment on the assumption therein. You said: " He also. appears to
be conterned with wisuse of the charitable corporation form; we assume .
that this will be adequately controllsd in California through -super— \
vision by thas attornay Gannral and rastrictions on distributions of '
assets." _ ,

Taking the 1:-: part firnt, 1 suggest that :here w111 not be-
any enormous. bulk of assets to ba distributed if selfvsenwers control
" the corporation without much pubiic scrutiny prior to the time for
such diatrihution. ,

' This emphasizes the importance of my utter diabelief that present— )

style Attorneys~General Offices’ suparvisions suffice to keep nom~profit
_corporations ''adequately controlled.” 1In fact the spot checking by pre-

- sent attornay-genersl (or Sncrttary of State) offices is pathetically
inadequate slmost everywhare. A whole staff of qualified apnd dedicated

- investigative experts iz what is needed, and is found almost in uoé such
office; rether, a few politically sslected young amatéurs are "the staff"
in many places ~- or even a aingls part-time recent law school graduite.
And of course alwost nobody likes the prospect of need for more tax '
money for support of new and expsnsive administrative agenciea or agents.
But my axperience with current (and pest) supervision in several states
has led ma to viaw ths prlssnt standards of supervision a5 gcnerally 8
rathar bad 3okn. .
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]
» §.E.C. supervision usuvally will not apply, as an outside “safety

factor." Tha I.R.S. only very rareatly set up for the filrst time a new
division to¢ suparvise noi-profit [tax exsmpt) corganizations, and has
barely begua to crack Jdown on tex evasions =mploying acn-profit corpo-
ration form; and its experiencs muy be helpful 4n setting up a proper
state supervisory structure and scaff,

More -specifically. asad unbeiovad as It may be, a stern statutory
rule {with testh) recuiring regulsr and detailed sworn reports by all
non-profit organizations -- a5 .o who is who (and his or her other posi~
tions and holdinge}, and what is what ("minutes.," plus financial data in
detail) should be set up., Perjury rules should be stared in this statute.

In effect this advecates & positively aggressive view of the duties
cf the supervisory authority where charitable status is claimed by anyone
0¥ any group.

Incidentally, to¢, this roquires sharp reversal of the idea of
tight limitation of the ultre vires doctrine. 1 believe that any
fraudulent or self-serving action should be open to quo warranto attack,
as ultra vires. The grant of the advantages of corporate {e.g., at least
"dual personality") status should be viewed as basically limited, rather
'than as basically unlimited. If this means meltiplication of lawsuits
by "aggrieved persons or factions," than we must bear that burden: support-
ing 1t by & system of heavy fines {or other criminal punishment) for those
who betray thelr claime to be altruistic people. Your statute draft seems
to echo the deeire of management in business corporations not to be annoyed
by any questioning of tha right of the seigneur to rule,

All this moralizing may sound very "ivory tower" to hardboiled
business lawyers whe wostly derive their fees from management rather than
from ghareaclders. But my lack of childlike fsith in unscrutinized
allegaticns of noble purposas ie the result of long and too-often-~bitter
experience with non-profit organization managements, The "propristary
mentality" of officers in non-profit organizations is even less restrained
{by faar of challenge hy public authorities) than in business organizations.

I commend to the commissicn the idea of a nonpartisan "biue ribbon
standing commission” {or "division") in the Secretary of State and/or
Attorney~General's Office, to (1) gramnt, (2) supervise, (3) revoke, and
(4) institute punishment procemdings for abuse of ~- all non-profit-
privileged organizations.

Sincerely,

Ahart K. Gt

Howard L. Oleck
Professor of Law

HLO:a



Minutes
Jamuary 15, 16, =znd 17, 1976

STUDY 77.20 - NONPROFIT CORPORATICNS (CRGANIZATION)

The Commission commenced consideration of Memorandum T6=T7 relating to the
pame, purposes, and formation of nonprofit corporations. The Commission made

the following decisions with respect to the draft statute:

§ 5000. Short title

This section was tentatively approved.

§ 5110. Application of general provisions

This section was tentatively approved. The Comment should indicate that
the general provisions of the preliminary part of the Corporations Code may be

applicable.

$ 5111. Scope of division

This section should be redrafted to state that the General Nonprofit Corpora-
tion Iaw applies to 21l nonprofit corporations presently existing or hereafter
formed, followed by enumerated exceptions. The section or Comment should also
make clear that the provisions of the General Corporation Iaw do not apply to
nonprofit corporations; the Comment might indicate that decisions under comparable
provisions of the General Corporation Iaw may be an aid to interpretation, however.
The Comment should note that special provisions applicable to nonprofit corpora-

tions in other codes which are not repealed remsin in effect.

§ 5115. Filing by Secretary of State

This section should be revised to make clear that, if the Secretary of State
refuses to file &n instrument because it does not conform to law, and if the
instrument is resubmitted with an opinion of an attorney tnat it does conform to

law, the date of filing is the date the instrument was originally received. The

“l7w
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stalf should investigate the procedure whereby articles are filed with the
Franchise Tax Board in order to ascertain whether anything in this section inter-

Teres with that procedure.

§ 5116. Delayed effective date of instruments

Subdivision (a) was revised to refer to instruments that are to "become

effective on a dete not later me-mese than 90 days after the filing date.” The

meaning of the phrase "by appropriate corporate action"” in subdivision (b) should
be ascertained by communication with the Secretary of State to enable Commission

action on this section.

§ 5117. Instruments conforming to law

This section was tentatively approved.

§ 5120. Application of definitions

This section was tentatively approved.

§ 5122. Articles

This section was tentatively approved, subject to Commission review of
certificates of incorporation (when foreign corporations are studied) and agree-

ments of merger (when merzers are studied).

§ 512k. Corporation

This section should be redrafted to define business corporations. In the
nonprofit corporation law, the term corporation should always be modified by

e lther "business" or "nonprofit."

Other definitions

The Commission directed that definitions of "association" and Yinstrument"
be initiated or at least places reserved for them in the nonprofit corporation

lavw. -8
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STUDY 77.20C - NONPRQFIT CORPORATIONS (WINDING UP AND
DISSOIUTION-~DISTRIBUTION OF 4SSETS)
The Comrission commenced consideration of Memorandum T6-10 relating to
distribution of assets by a nonprofit corporation on dissoclution. The Commiszsion

made the following decisions with respect to the Araft stitute:

§ 7011. Notice to Attorney General

This section was tentatively approved, with the phrase "reasonably required"
substituted for "specified" in the last sentence. The staff should give considera-
tion to whether the notice should also be required in cases of merger, radical
change of purposes, or divestment of assets; the staff should also glve considerz-

tion to possible penalties for fzilure to comply with this section.

§ 7032. Distribution among members or in accordance with articles

The Commission approved the concept that members of a nonprofit corporation
may recelve assets on dissolution absent other disposition required in the
articles. The Commission directed the staff to give some considerstion to
permitting other disposition to be designated in the bylaws. In addition, the
determination of "respective rights" might be elaborated, and the requirement

of "egqual distribution" among members should be reviewed.

§ 7033. Return of assets held on condition

This section was tentatively approved.

§ T034. Disposition of assets held on trust or by charitable corporation

Subdivision (a) of this section, providing for distributions of nonprofit
corporations in conformity with the doctrine of cy pres should be revised to

(1) permit @istribution to other nonprofit orsanizations end (2) require
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distribution not in wccordance with cy cres but in sccordance with the purposes

for which the assets were received on trust. The staff snculd consult statutes

of .other jurisdictions to determine how these problems are handled elsewhere.
The staff should give consideration o placing 3 time Iimit in subdivision

(b) for bringing & petition for court supervision of the distribution.

-20-
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STUDY 78.50 - LESSOR-LESSEE RELATIONS
{ UNLAWFUL DETAINER FROCEEDINGS )

The Commission considered Memorandum 76-11, the proposal of Mr. Ronald
P. Denitz which was attached to the memerandum, and Mr. Denitz' letter of
Januzary 15, 19?6, which was handed out at the meeting, concerning possible
changes to Section 1174 of the Code of rivil Procedure and Section 1552 of the
Civil Code (unlawful detziner). A copy of Mi. Denitz' letter is attached to
these Minutes as Exhibit I.

The Commission made the following decisions:

1. No change should be made to the existing language of subdivision {b)
of Section 11Tk of the Code of Civil Procedyre concerning treble damageés.

2. No change should be made to the existing language of subdivision {c)
of Section 1174 concerning restoration of the tenant to Iis estate upon pay-
ment of the judgment within five days.

3. The Commission zpproved (with Commissioner Stanton dissenting) the
concept of codifying, either in Section 1174 or in a seperate section, exist-
ing law vhich converts an unlawful detainer action into an ordinary civil
action for damages when the tenant surrenders possession before trisl and
glves the court discretion to grant the plaintiff leave to amend his complaint
to seek damages for loss of future rent. The proposal to make mand:ztory the
granting of the plaintiff's application for leave to amend in such circum-
stances was disapproved.

The proposal wes returned to the staff with directions to study the
matter further and to give additional consideration to the following problems:

1. Whether, after the ten:nt surrenders rossession, the plzintiff may

in some circumstances be required to Join additional parties under existing
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rules of joinder (E;é;i 40 asslgnor or guarsntor not in possession} and how
the rights of such parties con be protected.

2. Whether the original complaint in unlawful detainer might be drawn
to put the tenant on notice that damages for loss of future rent will be
sought in the unlawful detainer action if the tenant surrenders possession
before trial, thereby cbviating the need to amend to seek such damages.

3+ How an zmendment to Sectian 1174 to apply the contract concept of
damages contained in Section 1951.2 of the Civil Code to unlawful detainer
actions can be drawn to keep clear the distinction between situations where
there is 2 lease and situations where there is not.

Y. Whether application of the contract concept of damages contained

in Section 1951.2 to unlawful detainer actions would reallocate the burden

of pleading and proof on the issue of mitigation of damages.

APPRCVED

Date

Chairman

Executive Secretary
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January 15, 1976

John H. DeMoully, Esg.

Executive Secretary

California Law Revision Commission
School of Law

Stanford University

Stanford, California 94305

, Re: Study 7B.50 - Lassor-Lessee Relations

: ‘(Unlawful Detainer Proceedings)

Dear John:

I am gratified that Memcrandum 76-1i dated January 6,
1976 substantially approves the proposal for amending Section
1174 of the Code of Civil Procedure and Section 1952 of the

"Civil Code in order to make possible the award of "1951.2

damages™ in an unlawful detainer proceeding after the tenant
has vacated.

However, two aspects of the proposal were disapproved
by Staff and, as to the disapproval pf Propesal 111 (making
mandatory the present discretion to grant Plaintiff's leave
to amend in order to plead prospective damages after the
tenant vacates), I urge that the disapproval be reconsidered
in the light of the following: :

Prior to the enictment of Section 1951.2 in 1970, the
Court enjoyed a judicialiy developed discretionary right to
grant leave to make the type of amendment in question. Prior

' to Section 1951.2 becoming effective, it was both judicially

and legislatively impossible for the Court to permit the kind
of an action which Section 1951.2 contemplates. Howevexr, when
the Legislature enacted Section 1951.2 it gave to the Landlord
an ungualified right to seek in a plenary separate action the
complete range of expectancy damages as are detailed in Section
1951.2. If the Plaintiff-Landlord could in any and all events
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file a separate action to recover these "1951.2 damages", it
would slmply invite a multiplicity of actions if the revision
of Code of Civil Procedure Section 1174 made the amendment of
Plaintiff's unlawful detainer complaint merely discretionary.

I realize that in a limited number of cases the statute

of limitations might be an issue, but in the vast majority of
factual situations the Plaintiff in an unlawful detainer action
will have pursued his action well within the minimum two year
statute of limitations which would be applicable to even an

" oral month to month tenancy. Consequently, it would be
justifiable {based upon the legislative change brought about
by Section 1951,2) for the Commission to recommend a change
(rlbeit substantive) obligating the Court to permit an amendment
of the unlawful detainer Complaint to prevent a multiplicity of

. actions, particularly since the tenant will have been well aware
from the unlawful detainer proceedings of the Plaintiff-Landlord's
intent to litigate with reference to the tenancy and will, of
course, be given ample time by the Court to plead to the amended
Complaint; in this latter connection, I certainly would not object
.to an insertion in the Statute of a provision making mandatory a
30 day right tc Answer the amended Complaint.

Cordially,

x//////

Assistant General Counsel

RPL/svh



